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Plaintiff PatriciaK. Reed appealsthetrial court’sjudgment dismissing her claimsfor
retaliatory discharge and breach of empl oyment contract against Defendant/A ppelleeAlamo Rent-A-
Car, Inc. Weaffirmthetrial court’sdismissal of Reed’ sretaliatory discharge claim, butwe reverse
the court’ sdismissal of Reed’ sclaim for breach of employment contract, and we remand for further

proceedings.

I. Factual and Procedural History

Reed worked for Alamo Rent-A-Car from June 1990 to December 1994. During this
time, Reed received good job evaluations and, on more than one occasion, was named Alamo’s
employee of the month. Reed’s most recent job evaluation indicated that her performance was

between “above average’ and “outstanding.”

OnMarch 13, 1993, Reed injured her knee at work when she slipped on someiceand
fell. Reed’sinjury caused her to miss approximately one month of work. After returning to work
in April 1993, Reed resumed her dutiesas arental agent supervisor. Reed continued to experience
difficulty with her injured knee, however, and she was required to undergo knee surgery on

October 4, 1994.

At the time of her surgery, Reed requested permission to take a leave of absence
under the Family and Medical LeaveAct (FMLA). See29 U.S.C. 88 2601--2654 (1994). Reed’s
manager, Dick Snyder, initially approved Reed’ s request to be off work from October 5, 1994, to
November 20, 1994. When the request was submitted to Alamo’s corporate offices in Fort
Lauderdale, Florida, however, Alamo’'s Family Wellness Department denied Reed’ s request for
FMLA leavebecause Reed already wason leavefor her on-the-jobinjury, during whichtimeshewas

receiving workers compensation benefits.

On November 16, 1994, Reed visited her doctor’ s office for a scheduled checkup.
At that time, Dr. Robert L. Bourland, Jr., signed a certificate authorizing Reed to be off work until
December 14, 1994. Shortly after Reed’s visit, however, a representative of CNA Insurance

Company, Alamo’s workers' compensation carrier, contacted Dr. Bourland, apparently to inquire



about the possihility of releasing Reed to return to light duty work. Dr. Bourland agreed that Reed
could return to light duty work, and on November 18, 1994, he signed arelease authorizing Reed’'s
return. Dr. Bourland’s certificate set forth the following restrictions: “No prolonged standing,
walking, bending or stooping.” CNA natified Alamo of therelease on November 21 or 22, 1994.

CNA also ceased paying workers compensation benefits to Reed.

OnNovember 22, 1994, DianeBledsoe, Reed’ ssupervisor at Alamo, contacted Reed
by telephone and informed her that Dr. Bourland had released her toreturn to light duty work. Reed
expressed confusion and told Bledsoe that she understood she was not supposed to return to work
until December 14, 1994. Bledsoe instructed Reed to contact Dr. Bourland to seeif he had made a
mistake in releasing Reed. When Reed contacted her doctor’s office, however, a staff member

confirmed that Reed had been released for light duty work.

Bledsoe again contacted Reed on November 23, 1994. During this conversation,
Bledsoe informed Reed that Alamo expected her to report to work at 4:00 p.m. that day. Upon
learning this information, Reed became upset and started crying. Just days previously, Reed had
received authorization to be off work until December 14, 1994, and now, one day before
Thanksgiving, Alamo was demanding that Reed return towork. Reed al so expressed concern about
her ability to drive because her injured right leg was the leg she used to drive her car. Reed told
Bledsoethat she needed moretimeto relearn how to drive, and she asked if another Alamo employee

could transport her to work.

After checking with Dick Snyder, Bledsoe informed Reed that Alamo would not
provide her with transportation to work. Bledsoea sowarned Reed that, if shedid not report towork
on November 23, 1994, Alamo would assume that she was resigning her position. Despite this

warning, Reed did not report to work for her shift on November 23.

Instead of terminating Reed, Dick Snyder rescheduled Reed to return to work on
November 27, 1994, rather than November 23. When Reed till did not report for work, however,
Snyder wrote a letter to Reed, dated December 1, 1994, warning her that she was in violation of

Alamo’ s policy on job abandonment and that Snyder had no other choice but to believe that Reed



had resigned.

Reed received Snyder’s letter during the first week of December 1994, and she
promptly called Snyder to discussthe matter. When Reed insisted that shedid not wish to resign her
position but that she still was in great pain and was unable to drive or walk very well, Snyder
instructed Reed to try to get another appointment with Dr. Bourland. Snyder indicated that hewould
wait until after Reed’s next appointment before he proceeded with any paperwork, took any

disciplinary action, or made any dedsion.

Although Reed was not scheduled to return to the doctor until December 14, she
rescheduled her next appointment for December 7, 1994. At the appointment, however, Dr.
Bourland was not responsive to Reed’ s questions asto why he had rel eased her for light duty work,
and he did not provide her with anew certificate authorizing her to be off work as she had hoped.
The parties disputed whether Reed contacted Snyder after her December 7 doctor’ s appointment.
On December 13, 1994, however, still having received no authorization for Reed to be off work,

Snyder completed the paperwork required by Alamo to terminate Reed’ s employment.

On December 12, 1995, Reed filed this lawsuit inwhich she contended that Alamo
had discharged her in retaliation for filing aworkers compensationclaim. Reed further contended
that her discharge breached her employment contract with Alamo, which she claimed wasevidenced
by a document entitled “My Personal Alamo Family Member Pact” or “FamPact.” Finally, Reed
contended that Alamo breached section 50-6-123 of the Tennessee Workers' Compensation Law by
failing to provide case management servicesto Reed. Reed’ scomplaint al so asserted claims against
CNA Insurance Company and Transportation Insurance Company, but these defendants were

voluntarily dismissed from the lawsuit by an order entered in June 1996.

After conducting a bench trial, the trial court dismissed Reed’'s complaint in its
entirety. Thetrial court dismissed Reed’ sretaliat ory discharge claim based upontheone-yea statute
of limitations for personal injury actions. See T.C.A. § 28-3-104(a)(1) (Supp. 1990). The court
dismissed Reed’ sbreach of contract claim based onthecourt’ sruling that FamPact did nat constitute

apart of the parties’ employment agreemert.



On appeal, Reed presents the following issues for this court’ s review:

Whether the Trial Court erred in ruling that [Reed] had
unegquivocal knowledge of a termination decision under the
authority of Weber v. Moses' barring that portion of [Reed' s
case involving allegations of retaliatory discharge.

. Whether the Trial Court erred in ruling that Fampact was not
acontractual agreement by and between [Reed] and [Alamo].

[1l.  Whether the Trial Court erred in failing toaward damages to

[Reed] for the violation of Tennessee Code Annotated
Sections [50-6-123(b)(2) and (5)], by [Alamo].

Alamo also has raised the followingissues:

l. Whether the Trial Court incorrectly ruled that [the]
release language executed by Reed in the order
approving her workers compensation settlement did
not preclude this action.

. Whether Reed failed to carry her burden of

establishing acausal connection between her claimfor
worker compensation benefits and her termination.

II. Reed s Claim for Retaliatory Discharge

Wefirst address Reed' s contention that the trial court erred in ruling tha her claim
for retaliatory discharge wasbarred by the one-year statute of limitetions applicable tosuch claims.
SeeHeadrick v. Union Carbide Corp., 825 SW.2d 424 (Tenn. App. 1991); T.C.A.8§828-3-104(a)(1)
(Supp. 1990). In making its ruling, the trial court relied upon our supreme court’s decision of
Weber v. Moses, 938 S.\W.2d 387 (Tenn. 1996). In Weber, the court held that the one-year
limitations period for aretaliatory discharge or discriminatory practiceclaim commenced when the
employee received unequivocal notice that his employer had made a definiteand final decision to
terminatehim. Weber, 938 SW.2d at 392-93. Applying thisrule, thecourt concluded that Weber’'s
clamsfiled August 31, 1993, were barred because the statute began to run in early August 1992,
when Weber was notified of hisemployer’ sdecision to terminate hissalesmanager contract, and not

on August 31, 1992, when Weber’ s employment actually ended. 1d. at 393.

"\Weber v. Moses, 938 S\W.2d 387 (Tenn. 1996).



At the conclusion of trial in the present case, the trial court orally summarized its

reasons for dismissing Reed’ s retaliatory discharge claim:

| believethat shedid -- through her oral notice on [November]
the 23rd | believe that [the] decision of the company to discharge her
was abundantly clear. | believe she understood that. | think she had
nothing more than a hope of some kind of redress or a hope of some
kind of grievance procedure being put into place, which evidently
never really completely occurred. That decision being made, really
communicated, the decision that | believe was made before the 23rd
was certainly communicated to her on the 23rd iswhat is controlling
under Tennesseelaw under this [Weber] v. Moses case.

We conclude that the trial court’s ruling on this issue was in error because the
undisputed evidence demongdrated that Alamo had not made afind decision to terminate Reed on
November 23, 1994. It istrue that Reed was informed on November 23, 1994, that if she did not
report for work later that day, Alamo would assume that she had resigned her position. Moreover,
other evidence presented at trial suggested that Reed believed sheindeed had beenterminated on that
date. Thetestimony of Alamo’sownemployees, however, made clear that Reed was not terminated

until alater date in December 1994.

After Reed did not report for work on November 23, Reed’ s manager, Dick Snyder,
rescheduled her to return to work on November 27, 1994. On December 1, 1994, when Reed dill
did not report for work, Snyder wrote her aletter reiterating Alano’s job abandonment policy and
stating that he had no alternative but to believe that Reed had resigned her position with Alamo.
Reed and Snyder discussed thisletter in atelephone conversation during thefirst week of December
1994. When Reed complained that she was unable to drive, was in great pain, and could not
understand why the doctor had released her for light duty, Snyder instructed Reed totry to schedule

another appointment with her doctor. Specifically, Snyder testified:

| agreed with her at that time. | said try to get another
appointment and go back to your doctor. If you are unable to
proceed, you know, as far as awork schedule, | will wait until after
you have done this before | proceed with any paperwork.

Or any disciplinary, you know, action.



Snyder later testified that

So that is when | suggested she go back to the doctor, and
after that appointment --wewould hold off any decision making until
we find out if in fact she should be coming back to work.

Based on thisconversation, Snyder expected Reed to contact him after her doctor’ s appointment and

they “would proceed from that point on.”

According to Snyder, this was the last conversation he had with Reed. Reed,
however, testified that she spoke with Snyder after her December 7 doctor’'s appointment.
According to Reed, she complained that Dr. Bourland had refused to discuss the release issue with
her and, to complicate matters, had placed her in a brace that extended from her hip to her ankle.
Snyder reportedly responded by stating that “well, we'll see what happens.” In any event, it was
undisputed that Snyder completed the necessary paperwork to terminate Reed on December 13,

1994.

Contrary to the trial court’s ruling, we conclude that Reed could not have received
uneguivocal notice of Alamo’stermination decision on November 23, 1994, because on that date,
no decision had been madeto terminate Reed. The undisputed evidence showedthat, after that date,
Snyder rescheduled Reed’ sreturn to work and informed her that he would not make any termination
decision or initiate any disciplinary action until &ter she returned to the doctor’s office on
December 7. The evidence also showed that Snyder dd not actually terminate Reed urtil
December 13, 1994, and that Reed did not receive notice of her termination until sometime after that
date. This evidence was consistent with Reed’s own testimony that, during their telephone
conversation in early December 1994, Snyde assured her that she had not been terminated. Under
these circumstances, we conclude that the trial court erred in ruling that the one-year statute of

limitations had run by the time Reed filed this lawsuit on December 12, 1995.

In ruling on this issue, the trial court noted that Snyder, who no longer worked for

Alamo, was “very hostile toward the company.” The court also indicated that it was not influenced



by Snyder’s testimony that his December 1 letter to Reed “wasn't a letter of termination.” We
recognizethat thetrial court isin the best position to judge the credibility of the witnesses and that,
when the court resolves a conflict in testimony in favor of aparty, such adeterminationis“binding
on the appellate court unless from other real evidence the appellate court is compelled to conclude

to the contrary.” Hudson v. Capps, 651 S.W.2d 243, 246 (Tenn. App. 1983).

In the present case, however, the evidence really was not disputed. Alamo’s own
witness, Bobbie Bonavia, testified that Bledsoe and Snyder “extended [the] time that [Reed] could
comeback towork.” Infact, toward thetrial’ s conclusion, even Alamo’ s attorney agreed that Reed
had been granted an extension to return to work during her tdephone conversation with Snyder in
early December 1994. The undisputed evidence, therefore, showed that Reed was not terminated
on November 23, 1994, that she instead was given an extension to attempt to resolve the confusion

over her doctor’ s conflicting reports, and that she later was terminated on December 13, 1994.2

We are aware that the evidence was disputed as to whether Snyder talked to Reed
after her December 7 doctor’ sappointment. Reed testified that, when she contacted Snyder after her
December 7 appointment, Snyder merely stated that “well, we |l seewhat happens.” Snyder, on the
other hand, testified that he did not talk to Reed between December 7 and December 13, when he
compl eted the paperwork to terminate Reed. Based on Snyder’ stestimony, Alamo could have made
the alternative argument that Reed should have had notice of her imminent termination after her

doctor’ s appointment on December 7.

On appeal, Alamo relied on Reed' s testimony at a prior unemployment compensation
hearing to support its contention that Reed was terminated by Alamo on November 23, 1994. At
the February 1995 hearing, Reed testified to her bdief that she was terminated by Alamo on
November 23, 1994. We agree that principles of judicial estoppel may predude a party from
contradicting sworn testimony given in aprior judicial proceeding or from maintaining
inconsistent legal positionsin judicial proceedings. See Allen v. Neal, 396 S.W.2d 344, 346-47
(Tenn. 1965); Stearns Coal & Lumber Co. v. Jamestown R.R. Co., 208 S.W. 334, 334-35
(Tenn. 1919); Butler v. Butler, No. 02A01-9702-CH-00038, 1997 WL 576533, at *4 (Tenn.
App. Sept. 18, 1997); but see Mangrum v. Wal-Mart Stores, Inc., 950 S.W.2d 33, 37 (Tenn.
App. 1997) (holding that T.C.A. 8 50-7-304(k) precludes application of collateral estoppel
principlesin workers' compensation proceedings). We note, however, that Snyder, who
represented Alamo at the unemployment compensation hearing, maintained throughout the
hearing that Reed was terminated on December 13, 1994, and not on November 23, 1994.
Moreover, we nate that it was Alamo which injected the statute of limitations defense into this
lawsuit and which first attempted to maintain a position inconsistent with the one it assumed at
the unempl oyment compensation hearing.



Neverthel ess, we declineto affirmthetrial court’ sruling onthisground. Attrial and
on appeal, Alamo consistently has maintained that the one-year limitations period began to run on
November 23, 1994, and that the limitations period wastriggered by the communi cationswhich took
place between Bledsoe and Reed on that day. Alamo hasnotargued that the limitations period could
have begun to run on any other date. Inagnuch as the trial court apparently was not asked to
consider the later date of December 7, the court did not resolve the conflict between Reed’s and
Snyder’s testimony as to what, if any, conversation transpired between December 7 and

December 13.

Becausethe statute of limitationswas an affirmative defense, Alamo had the burden
of proving that the statute had run by the time Reed filed thislawsuit onDecember 12, 1995. Carr v.
Borchers, 815 SW.2d 528, 532 (Tenn. App. 1991); Jonesv. Hamilton County, 405 SW.2d 775,
779 (Tenn. App. 1965). Based on the undisputed evidence which was presented in this case, we
conclude that Alamo failed to meet this burden. Even if Reed subjectively believed on
November 23, 1994, that she had been terminated, the testimony of Alamo’s own employees
indicated that Reed was given an extension to return to work and that a final decision on Reed's
termination was postponed until after her December 7, 1994, doctar’ sappointment. Webelievethat
these facts distinguish the information conveyed to Reed on November 23 1994, from the

termination decision conveyed to Weber in Weber v. Moses.

Although we conclude that Alamo failed to meet itsburden of proving that the one-
year statute of limitations had run when Reed filed this lawsuit, we nevertheless affirm the trial
court’s dismissal of Reed’ s wrongful discharge claim. In order to establish a cause of action for
dischargeinretaliationfor asserting aworkers compensation claim, aplaintiff must plead and prove

the following elements:

(1)  Theplaintiff was an employee of the defendant at the time of
the injury;

(2)  theplaintiff made adaim against the defendant for workers’
compensation berefits;

3 the defendant terminated the plaintiff’s employment; and

4 the clam for workers compensation benefits was a



substantial factor inthe[defendant’ s| motivationto terminate
the [plaintiff’s] employment.

Anderson v. Standard Register Co., 857 S.W.2d 555, 558 (Tenn. 1993).

In the present case, Reed was able to show that shewas an employee of Alamo at the
timeof her injury, that shemadeaclaim against Alamo for worker's' compensation benefits, and that
Alamo thereafter terminated her employment; however, Reed was unable to establish the final
element of her retaliatory discharge claim, that of causation. This court has held that, in order to
establish the element of causation, the plantiff must present some proof other than merely the facts
showing her employment, her exercise of rights under the Workers' Compensation Law, and her
subsequent discharge. Thomason v. Better-Bilt Aluminum Prods,, Inc., 831 SW.2d 291, 293
(Tenn. App. 1992). The plaintiff may accomplish this goal either by presenting direct evidence of

the necessary causal link or by introducing compelling circumstantial evidence of such alink. 1d.

Variouscourtshave considered what type of circumstantial evidencewill support the
necessary causal link. For example, a plaintiff cannot establish causation by testifying that she
cannot think of any other reason for her discharge. Vaughan v. Harvard Indus., Inc., 926 F. Supp.
1340, 1350 (W.D. Tenn. 1996). The plaintiff’ssubjective beliefs or gpeculations areinsufficient to
createtherequisitecausal relationship. | d. (citing Chappell v. GTE Prods. Corp., 803 F.2d 261, 268
(6th Cir. 1986) (indicating that mere personal beliefs, conjecture, and specul ation were insufficient

to support inference of age discrimination), cert. denied, 480 U.S. 919 (1987)).

Moreover, a plaintiff may not prevail on a wrongful discharge claim merely by
showing that acausal connection exists between her on-the-job injury and her subsequent discharge
Vaughan v. Harvard I ndus., 926 F. Supp. at 1351. Instead, the plaintiff must show that her claim
for workers' compensation benefits, as opposed to her injury, was the true or substantial reason for
her discharge. 1d.; seealso Anderson v. Standard Register Co., 857 S.W.2d 555, 559 (Tenn. 1993)
(holding that plaintiff faled to establish causal relationship where she testified that she had “been
out so long” that her employer “didn’t have the time to wait”). And, absent evidence of a

discriminatory motive, aplaintiff may not satisfy the causation requirement merely by showing that



her employer required her to return to work over her objedion that she was medically unable to

work. Harrisv. American Red Cross, 752 F. Supp. 737, 740 (W.D. Tex. 1990).

When asked by her attorney why she believed she was terminated by Alamo, Reed

gave the following testimony:

A | believe in my heart, because to me my dream wasto
retire with Alamo, that had | not had the surgery and filed workers
comp | would still be employed there, and | wish | was.

Additi onally, when questioned on cross-examination as to why she believed she wasterminatedfor

filing a workers’ compensation claim, Reed gavethefol lowing testimony:

Q Now, Ms. Reed, in finishing up here, nobody -- never
heard anybody from Alamo tell you that the reason you were
terminated was because you filed aworkers' compensation claim, is
that true?

A They didn’t word it that way, no.

Q And you don’t have any evidence or reason to believe
that you were terminated because you filed aworkers compensation
claimother thanthefact that you filed aworkers' compensationdaim
and you were terminated after that, do you?

A | believe, again, like | repeat mysalf, | believe in my
heart had | not had the surgery or filed workers' comp and had stayed
on with Alamo working with my leg the shapeit wasin, had not had
the surgery, | would still be employed there, and | believe that, and
I’ll die by that.

Q Okay. But my questionisdo you haveany reason to
believethat your terminationisrelated to thisworkers' compensation
clam other than the fact that they chronologically follow one
another?

A In answer to your question, for a doctor, a company
doctor to tell me one thing on one day, two days later renege on that
because he was instructed by my employer at which point they used
that to tell me -- to start al of this, | can't help but feel that that isa
major reason, and | believe that the doctor’s a good example of it
when they tell me one thing and just because the company instruds
the CNA to call him, him seeing me two days prior and knew the
shape | wasin, and then two days later all of a sudden he’s going to
tell the company, yeah, I'll let her come back to work.



In our view, the foregoing contentions by Reed were too speculative to establish the
required causation element of aretaliatory discharge clam. For the most part, Reed’ s testimony
merely expressed her subjective belief that she would not have been fired had she not had knee
surgery or filed aworkers compensation claim. Reed’s subjective beliefs and speculations were
insufficient to create the requisite causal relationship of her clam for wrongful discharge.
Additionally, Reed’ s testimony failed to establish that it was her claim for workers compensation

benefits, asopposed to her on-the-j obinjury, which motivated Alamo to terminate her employment.

Tosupport her belid that Alamoterminated her because she had surgery and because
shefiled aworkers' compensation claim, Reed additionally testified that Alamo had instructed CNA
to contact Dr. Bourland and that this contact resulted in Dr. Bourlandreleasing Reed for light duty
work. We conclude, however, that this circumstantial evidence was not sufficiently compelling to
support the inference that Reed was terminated for filing a workers compensation claim.
Apparently, it is not uncommon for an employer to contact a doctor who is treating an on-the-job
inj ury, and we know of no prohibition against an employer questioning adoctor asto an employee's
progressor availability for work. SeeHarrisv. American Red Cross, 752 F. Supp. 737, 738 (W.D.
Tex. 1990) (whereinplaintiff wasinstructed to report to work after employer’ schief medical officer
reviewed reportsof varioustreating doctorsand concluded that plaintiff wasmedically abletowork);
see also Brown v. Southwestern Bell Tel. Co., 901 F.2d 1250, 1253 (5th Cir. 1990) (wherein
employer’s medical advisor asked plaintiff’s doctor to reconsider his assessment of plaintiff’'s
disabilityinlight of plaintiff’ sjob dutiesas maintenanceadministrator and, unsatisfied with doctor’ s
response, then sought second opinion from another neurol ogi st); but see Texas Steel Co. v. Douglas,
533S.W.2d 111, 117 (Tex. Civ. App. 1976) (wherein defendant’ s superintendent, after learningthat
plaintiff had reported on-the-job injury, went out of hiswayto get doctor treating plaintiff to release
him for light duty work eventhough doctor had advised that plaintiff could not lift more than eight
pounds or stoop more than once per hour). Without more, this evidence was insufficient to support

Reed' s claim for retaliatory discharge.



I11. Reed’ s Breach of Contract Claim

Weagree, however, with Reed’ scontention that thetrial court erredindismissing her
claim for breach of contract against Alamo. In her complaint, Reed contended that Alamo’s
termination of her employment violated the provisions of “FamPact,” adocument whichwassigned
by the parties in September 1993 and which purported to govern the parties employment
relationship. Accordingly, this appeal requires usto consider whether FamPact constituted part of

the employment contract between the parties?

This court considered a similar issue in Rose v. Tipton County Public Works

Department, 953 S.W.2d 690 (Tenn. App. 1997). In Rose, we explained that

this Court has recognized that an employee handbook can become a
part of an employment contract. Smith v. Morris, 778 S\W.2d 857,
858 (Tenn. App. 1988) (citing Hamby v. Genesco, I nc., 627 SW.2d
373 (Tenn. App. 1981)); accord Davisv. Connecticut Gen. Lifelns.
Co., 743 F. Supp. 1273, 1278 (M.D. Tenn. 1990). In order to
constitute a contract, however, the handbook must contain specific
language showing the employer’'s intent to be bound by the
handbook’ sprovisions. Smithv. Morris, 778 SW.2d at 858. Unless
an employee handbook contains such guarantees or binding
commitments, the handbook will not constitute an employment
contract. Whittaker v. Care-More, Inc., 621 S.W.2d 395, 397 (Tenn.
App. 1981).

Rose, 953 SW.2d at 692.

In the present case the trial court goparently dsmissed Reed’s breach of contract

claim based upon the following reasoning:

| don’'t believe that this FAMPACT is anything other than a very
touchy, feely, wildly drawn document by some attorney to engender
loyalty, which is what, naturally, a company would want of it's
employees but | don’'t believe that it in any way made Ms. Reed
anything other than an at-will employee.

*The statute of limitations for Reed’ sclaim for breach of employment contract was six
years. See Stonev. Halsell, 648 SW.2d 949, 952 (Tenn. App. 1982); T.C.A. § 28-3-109(a)(3)
(1980).



Werespectfully disagree. Contrarytothetrial court’ sruling, the FamPact document
executed by Reed and Alamo was not just aloosely-drawn document having no binding legal efect.
Rather, the document contai ned specificlanguage showing Alamo’ sintent to be bound by FamPact’ s
provisions. Thisintent was unequivocally demonstrated by the followinglanguage which appeared

near the beginning of the document:

NOW, THEREFORE, Alamo and | agree to my employment
with the company, all on the terms and conditions set forth in this
FamPact documert:

1 FAMPACT. “FamPact” means Family Member Pact. It is
my persona agreement of employment with Alamo.

This intent was supported further by the document’ s concluding language:

Alamo has written this FamPact, and promises and agrees to:
- abide by al its terms and conditions;

- provide me competitive pay and benefits, including
the benefits of FamPact.

Alamo and | acknowledge and undergand the special relationship
created between us by this FamPact. It is our entire agreement of
employment. Alamo’ semploying me under thetermsand conditions

of this FamPact, and my working under its terms and conditions,
support this agreement.

We believethat this caseis controlled by the court’ s decision in Hamby v. Genesco,
Inc., 627 SW.2d 373 (Tenn. App. 1981). InHamby, the employer, Genesco, had furnishedto each
employee a handbook which provided that, as long as the employment relationship continued, the
handbook “shall be The Guaranteed Policies, Practicesand Procedures of [ Genesco].” Hamby, 627
SW.2d at 376. Based on thislanguage, this court held that the handbook was a part of the contract

of employment between Genesco and its employees. |1d.

We similarly conclude that FamPact was a part of the contract of employment

between Alamo and Reed. Asthe quoted provisionsreveal, FamPact itself indicated that it wasthe

U]

parties’ “entire agreement of employment.” Moreover, inexecuting FamPect, Alamo specifically



promised and agreed to “abide by al itstermsand conditions.” If anything, thislanguage evidences
an even stronger intent to be bound by the document’s provisions than the language found in the

Genesco handbook.

On appeal, Alamo points out that paragraph 24 of FamPact specifically reserved to
Alamotheright to periodically revise FamPact’ s provisions. In some of itsdecisions, thiscourt has
cited Claibornev. Frito-Lay, Inc., 718 F. Supp. 1319, 1321 (E.D. Tenn. 1989), for the proposition
that an employer’s reservation of a unilatera right to modify the provisions of its employee
handbook generally precludesthe handbook from being considered part of the parties’ employment
contract. See Rose v. Tipton County Pub. Works Dep't, 953 S.W.2d 690, 693-94 (Tenn. App.
1997); Adcox v. SCT Prods,, No. 01A01-9703-CV-00123, 1997 WL 638275, at *4 (Tenn. App.
Oct. 17, 1997); Williamsv. MemphisHous. Auth., No. 02A01-9608-CV-00190, 1997 WL 287645,
at*3(Tenn. App. June 2, 1997). Whilewe continueto adhereto this proposition, we do not believe
that it applies in cases such as this where the employer also has included within its handbook

unequivocal language demonstraing its intent to be bound by the handbook’ s provisions.

In Adcox v. SCT Products No. 01A01-9703-CV-00123, 1997 WL 638275, at *4
(Tenn. App. Oct. 17, 1997), we observed that we could “ conceive of no clearer way for an employer
to express its intent not to be bound by an employee handbook’ s provisions than the employer’s
specific statement that the handbook is not a contract or that the handbook should not be construed
asacontract.” Conversely, we can conceive of no clearer way for an employer to expressitsintent
to be bound by a handbook’ s provisions than the employer’ s specific statement that the document
representsthe parties* entire agreement of employment” and that the empl oyer “ promisesandagrees
to abide by all its terms and conditions.” Accordingly, we conclude that thetrial court erred in
dismissing Reed’ s claim for breach of contract based on the court’s ruling that FamPact was not a

contract.

As with Reed's retaliatory discharge claim, we have considered whether the trial
court’ sjudgment dismissing Reed’ sbreach of contract claim can beaffirmed on evidentiary grounds.
After carefully reviewing the evidence presented at trial, however, we decline to affirm the trial

court’ sjudgment on this alternate ground because the record contains evidence from which thetrial



court could have found that Alamo breached the provisions of FamPact when it terminated Reed’' s

employment.

Upon Reed’s successful completion of her probationary-at-will period, FamPact
entitled her to remainemployed for aone-year term, which would be renewed annually, unless Reed
voluntarily quit her job or was discharged due to a violation of an official Alamo policy, sub-
standard job performance, or adeclinein the company’ srevenuesor earnings. At trial, Alamo took
the position that Reed voluntarily quit her job pursuant to provision 5(a) of FamPact, which stated
that an employeecould quit her job by, inter alia, “engaging in conduct that [made] it apparent that
[she was] quitting, such as [her] unexplained failure to report to work.” To counter this position,
Reed presented evidence from which the fact-finder could have found that Reed’ s failure to report
towork was not unexplained. Specifically, Reed presented evidence that she wasphysicallyunable
to report to work due to continued swelling, pain, and weakness in her right leg and that she
communicated this fact to both Snyder and Bledsoe. Moreover, the undisputed evidence showed
that, during her conversations with Snyder and Bledsoe, Read consi stently maintained that she had

no intention of resigning her position.

Based on the foregoing evidence, we conclude that the record reveals a genuine
dispute asto whether Alamo’ s discharge of Reed violated FamPact’ s provisions and that thisissue
should be resolved by thetrier of fact. Inasmuch asthetrial court made no findings withregard to
thisissue, we reverse thetrial court’sdismissal of Reed’ s breach of contract claim and remand for

anew trial on thisclaim.

V. Reed's Statutory Claim

In addition to her claims for wrongful discharge and breach of contract, Reed also
sought to recover damagesfrom Alamofor itsalleged viol ation of section 50-6-123 of the Tennessee

Workers Compensaion Law. That section contained the following provisions:

@ No later than January 1, 1993, the commissioner [of
labor] shall establish, pursuant to the commissioner’s rule and
regulation-making authority, a system of case management for



coordinating the medical care services provided to employees
claiming benefits under this chapter.

(b) All casesanticipated to reach an expenditurethreshold
or other appropriate point established by the commissioner shall be
subject to case management. Such case management shall include,
but not be limited to:

Q) Developing a treatment plan to provide appropriate
medical care servicesto an injured or disabled employee;

2 Systematicdly monitoring thetreatment rendered and
the medical progress of the injured or disabled employee;

(©)) Assessing whether alternate medical care servicesare
appropriate and delivered in a cost-effective manner based on
acceptable med cal standards;

(4) Ensuring that the injured or disabled employee is
following the prescribed medical care plan; and

(5) Formulating aplan for return to work with dueregard
for the employe€'s recovery and restrictionsand limitations, if any.

(© The commissioner may contract with an independent
organization, not owned by or affiliated with any carrier authorized
to write workers' compensation insurance in the state of Tennessee,
to assist with the administration of the provisions of this section.

(d) Nothinginthissection shall prevent an employer from

establishing its own program of case management that meets the
guidelinespromul gated by thecommissioner inrulesand regul ations.

T.C.A. 850-6-123 (Supp. 1992). Reed contends that Alamo violated these provisions by failing to
systematicdly monitor Reed’ streatment and medical progressand by failing to formulate aplan for

Reed’ s return to work with due regard for her recovery and her restrictions and limitations.

Our supreme court recently addressed the issue of whenthe provisions of a staute
create a private right of action for the statute’s violation. In Premium Finance Corp. v. Crump

Insurance Services, 978 SW.2d 91 (Tenn. 1998), the court explained:

Where aright of action isdependent upon the provisions of a
statute, our courts are not privileged to create such aright under the
guiseof liberal interpretation of the statute. Hogan v. McDaniel, 204
Tenn. 235, 239, 319 SW.2d 221, 223 (Tenn. 1958). Only the
legidlature hasauthority to create legal rightsand interes